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The European Union as a global market-shaping power.
The historical evolution of the EU’s market-oriented
reforms and competition policy

Introduction

The European Union has long been regarded as a global market-shaper. While
sometimes characterised as a political dwarf (Zielonka, 2006), the EU remains an eco-
nomic giant, as the second largest economy in the world, with a gross domestic product
in 2019 of EUR 16.4 trillion, population of 450 million, and trade with the rest of the
world accounting for about 15.6% of global imports and exports (data from: Europa.
eu; CIA World Factbook). While after the UK’s departure following the Brexit vote,
the EU’s market size has diminished by around 15%, the EU is still one of the three
largest global players in international trade, together with the United States and China.
Being granted with what the treaties call “exclusive competences” in many fields tradi-
tionally regarded as a domain of state economic activity, ranging from trade relations,
through customs union, to monetary policies for the eurozone countries, the EU has at
its disposal powerful instruments to build, shape and govern the markets.

Looking at this history of the EU as a market-shaper, a number of authors have ob-
served that the EU has managed to implement market-oriented reforms and foster reg-
ulatory convergence on its single market, which ultimately leads to more competition
and /ess concentration in Europe than in the United States (Jabko, 2006; Philippon,
2019). Viewed from the early 2020s, it may be hard to believe that the United States
— increasingly challenged by growing levels of market concentration and dwindling
competition in key industries (Stiglitz, 2019; Khan, 2017) — was once home to the
major antitrust movement, pioneered the first antitrust regulations and led the way
in curbing market power and encouraging free competition (McCraw, 1984; Eisner,
1991). This “great reversal” is puzzling, since much of the academic literature as well
as popular economic narrative have long juxtaposed the bloated and inefficient Euro-
pean superstate against its more competitive US counterpart (Judt, 2005).

Recently the debate about the EU’s global role and soft power has been framed in
terms of the Brussels Effect' (Bradford, 2020). At the centre of it is the EU’s ability

! The term itself was inspired by David Vogel’s pioneering work on the dynamics of regulatory
change in times of rapid economic globalisation and regulatory competition between different jurisdic-
tions, which may give rise either to a “race to the top”, resulting in an upward regulatory convergence
or to a “race to the bottom”, which brings along a downward regulatory convergence. In his analyses
of consumer and environmental regulations and, in particular, the impact of rapidly growing free trade
agreements (like GATT or NAFTA) on the stringency of environmental policies in different countries,
Vogel observed substantial evidence for what he dubbed the “California effect” (Vogel, 1997).
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to promulgate the most stringent standards in key areas of economic regulation which
then influence the behaviour of multinational companies, as well as the regulatory
framework in other jurisdictions. The Brussels Effect ultimately leads to a Europe-
anisation of crucial policy areas, like data protection or consumer health, as private
companies and third countries voluntarily adopt high EU standards (ibid.; see also:
Fichtner, 2021). The EU’s growing regulatory outreach applies both to the issues of
product regulation, like personal data available online, or the hazardous materials in-
cluded in electronics, as well as to process regulation, like data storage or greenhouse
gases emitted during production. The specific political and economic conditions that
allow for the Brussels Effect to work include market size, regulatory capacity and
preference for stringent regulations (Bradford, 2012).

The popular view has is that the rising market power of corporate giants is a natural
by-product of the economic forces unleashed by globalisation. Just as rising econom-
ic inequalities are supposed to be a result of a skill-biased technological change and
market-driven demand for highly skilled workers, increasing market concentration is
often seen as a necessary concomitant of a closely integrated global economy. A com-
parative look at the EU and United States is then useful to challenge this view. The
economic forces unleashed by globalisation, by their very nature, are global in nature,
and affect European economies in much the same way as they affect the United States.
However, the EU has followed quite a different path in recent years, and largely avoid-
ed the trend of increasing concentration and declining competition.

Competition policy offers one of the most prominent examples of the EU’s global
economic power and regulatory outreach. Traditionally, the EU has been at the fore-
front of stringent competition rules. Although rarely told in this way, European integra-
tion actually started as a common economic effort against excessive market dominance
in the two key industries of that time. As Thomas Philippon (2019, p. 128) has put it,
“the fight against market dominance has been part of the DNA of the European project
from the very beginning”. In the early 1950s, post-war governments, fearful of the
regulatory races to the bottom hindering the economic revival after the Second World
War, decided to create a common market in civilian goods, followed by supranational
institutions to govern the first common policies (Milward, 2000). In the 1980s, in order
to give new impetus to the stagnating economies after the “eurosclerosis” of the 1970s,
European governments turned one more time to the “market”, as a platform for uniting
liberal progressives, conservative right and social-democratic left to advance the com-
mon cause of a “single market” (Jabko, 2006). And lately, in response to the Covid-19
pandemic, the EU not only opted for a joint vaccine purchase, a multi-billion pandemic
recovery fund, and partial debt mutualization (Die brauchen...,2021), but also relaxed
its stringent enforcement of the anti-competitive rules and allowed member states to
protect their weakened companies from hostile foreign takeovers.

This chapter looks into the historical evolution of European competition policy,
in order to analyse what sets apart the EU’s market-oriented reforms from the large-
scale economic liberalisation undertaken elsewhere. It sets the European experience in
a comparative perspective, by juxtaposing it with the homeland of economic liberali-
sation, that is the United States. The field of competition policy offers an excellent case
study for thinking seriously about the distinctive nature of the EU as an economic actor
and market shaper. Through this tool the EU can exert regulatory influence beyond its
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borders and shape global business practices. As part of its Merger Review process, the
European Commission has the power to block a merger between two multinational
companies worldwide, as long as these companies — parties to the merger — offer goods
or services to European consumers. Most recently, new challenges, like digitalisation
of the economy, geo-politicisation of competition regulations, Brexit and Covid-19
pandemic have weakened the long-standing consensus and shifted EU competition
policy in a new direction (Meunier, Mickus 2020).

This contribution advances an interpretation from political economy, which sees
government as a crucial actor shaping the market; that is why the success of the EU in
fostering free competition, constraining market power, and wielding regulatory influ-
ence beyond its borders is seen as the result of a deliberate political effort to tie large-
scale liberalisation with market-shaping regulations. The main goal of this chapter,
however, is descriptive rather than explanatory.

The rest of this chapter is organised as follows. Section 1 looks into the short history
of Europe’s market-oriented reforms, from the establishment of the European Coal and
Steel Community (ECSC) up to the present, focussing on the implementation of market
reforms, in order to analyse the distinctively European way of shaping markets as a way
of forging closer economic and political integration. Section 2 describes the normative
foundations, political-economy conditions, as well as the main instruments of competi-
tion policy in the EU, juxtaposing it with US competition law. Section 3 looks forward to
the future of the single market and competition policy, asking whether the long-standing
consensus on the strict enforcement of EU competition rules is being gradually weak-
ened by geopolitical challenges, accelerated by the Covid-19 pandemic.

1. How Europe has shaped the market?

Although rarely told in this way, European integration in fact started as a push
against excessive market dominance in the coal industry. The first attempts at econom-
ic integration, the ECSC and European Economic Community (EEC), were motivated
by a deeply political goal of eliminating economic nationalism by preventing regulato-
ry races to the bottom among member states. The founding idea of European integra-
tion was that in order to hinder regulatory races to the bottom it was necessary to create
a common market in civilian goods, followed by supranational institutions to govern
first common policies (Milward 2000). The founding treaty of the EEC, the Treaty of
Rome, recognised the responsibility of the Community in the area of free competi-
tion among market participants. According to Article 3(f) of the Treaty of Rome, the
activities of the Community shall include “the institution of a system ensuring that
competition in the common market is not distorted” (The Treaty of Rome, 25 March
1957). Article 81(1) of the 1957 Treaty prohibited agreements affecting trade between
member states “which have as their object or effect” the “prevention, restriction, or
distortion of competition within the common market”, bearing a similarity to Section
1 of the Sherman Act (Abbott, 2005). However, one of the crucial issues in the field of
competition policy, merger control, was not included in the Treaty of Rome.

The need for a major extension of regulatory capacities in antitrust was made evi-
dent by the large-scale liberalisation enabled by the establishment of the single market.
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The entire post-war consensus on the welfare state in Europe assumed high levels
of taxation and centralised government control of an economy, dominated by partly
nationalised industry and a large public sector (Kershaw, 2018). Up till the 1980s,
many key industries in Europe were dominated by a handful of state-owned compa-
nies, which benefitted heavily from the protection of the state (Judt, 2006). A case in
point is the airline industry. In the early 1980s, US and Canadian airlines flying to
Ireland were required to make a stopover in tiny Shannon, on the west coast of Ireland,
before landing in Dublin, in order to protect Irish flag carrier Aer Lingus, while Neth-
erland’s flag airline KLM was paid by the Irish government not to fly to Ireland at all
(Appelbaum, 2019). In those days, the overwhelming majority (85%) of routes within
member states was operated by only two carriers (Philippon 2019). For instance, the
highly profitable London—Paris route was controlled by a duopoly of Air France and
British Airways, which charged one of the highest fares on record (ibid.). France, Italy
and West Germany were among the fiercest supporters of their flag airlines, protecting
them from price cutting and international competition (Greenhouse, 1989).

In order to instil more competition into the airline business, the Aviation Liberal-
isation Package was adopted in 1987, which laid the ground for the deregulation of
the airline industry. The package introduced a modest deregulatory measure, which
permitted an airline flying between two European nations to set a lower rate, only
if the governments of both nations approved. National governments, however, were
determined to protect their flag airlines and often blocked lower fares. Determined
to speed up airline deregulation, the European Commission proposed a new regime
of “double disapproval”. Under the new regime, a fare set by an airline for a route
between member states should be permitted unless both states objected to it. In other
words, it was enough to receive a green light only from one of the two countries. This
new law enabled one of the first European budget airlines, the Irish Ryanair, founded
in 1984, to benefit from the ongoing deregulation of European airspace. Two years
later this new, low-cost carrier offered a new, international, intra-EEC route between
Dublin and Luton, thanks to the approval of Margaret Thatcher’s deregulation-friendly
government. Soon afterwards, Ryanair extended its low-cost model to the UK and also
to mainland Europe (Barrett, 2006).

The deregulation of the airline industry is symbolic of the larger EU-wide liber-
alisation, which in many industries started more than a decade later than in the US.
From the late 1970s onwards, the US economy experienced an unprecedented wave
of deregulation in key industries, including the air business, road, rail, transport indus-
tries, electric power, natural gas, banking, and telecommunications (Philippon, 2019).
The United States was widely heralded as the world leader in regulatory reform which
was responsive to the concerns of the business community and international markets
(OECD, 1999). Many European political leaders looked at the United States as an ex-
ample of successful economic management and large-scale deregulation, arguing that
Europe also should move forward with market-friendly reforms (McNamara, 1998).
“Trust-the-market” ideas of liberalisation and deregulation, which originated and were
first put into practice in the US, from the 1970s onwards made “Atlantic crossings”,’
leading to the establishment of the single market.

2 Here I borrow the term introduced by Daniel T. Rodgers (see: Rodgers, 1998).
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Single market was nothing short of a revolution. Rather than just mirroring the
US regulatory reforms, it was a distinctively European project, in which liberalisation
went hand in hand with regulation. Far from being espoused only by the left, regula-
tion in European policy debates of the 1980s and 1990s was seen as a platform to find
a common ground between parties from opposite sides of the ideological axis. That is
why the EU’s single market was in principle supported by everyone from Margaret
Thatcher to the Greens, albeit for rather different reasons (Judt, 2006). The European
Commission developed a carefully thought-out political strategy to rally an excep-
tionally heterogeneous coalition, composed of, as Nicolas Jabko (2006) aptly put it,
“strange bedfellows”, that included both ardent free marketeers and liberal progres-
sives, the political left as well as the right, bureaucrats together with the business
community, to advance the common cause of a “single market”.

With the possible exception of the UK and Ireland, the European political estab-
lishment by and large shared the belief that the market, left to its own devices, will not
produce optimal results. The continental consensus in the field of political economy
assumes that markets are indeed the best possible mechanisms for large-scale pro-
duction and allocation of limited goods to individual consumers. However, they also
produce negative externalities that are detrimental to society and the environment.
Therefore, while Single European Act (SEA) set in motion an unprecedented wave
of liberalisation in sectors ranging from finance and telecommunications to collective
services and public transportation, the shift toward market went hand in hand with reg-
ulation and new competencies of public institutions (Jabko, 2006). “Market reform”
was a convenient label, which concealed the fact, that market-oriented reforms were
accompanied by market-mitigating concentration of powers at EU level. That is why
the support for the Single Market revolution advocated by the EC came not only from
the business community and neoliberal parties, but also from trade unions and social
democrats.

Although conceived as a British liberal idea, the Single Market has gradually
received a social-democratic tint, and as such it sparked major controversies in the
United Kingdom. In the run-up to 1992, Jacques Delors wanted the UK conservative
government led by Prime Minister Margaret Thatcher to get fully on board with the
Single Market programme. He presented the Single European Act as a pro-market
turn, which would satisfy Britain’s traditional market-friendly orientation. However,
the social dimension of the SEA did not go unnoticed by many blue-collar workers in
the UK. The level of legal protection, good working conditions, and generous welfare
provisions existing in other EU countries, were appealing to the Labour party’s affil-
iated trade unions, which back in the 1970s largely opposed the UK’s membership of
the EC (Gowland, 2017). Delors’ speech at the Trade Union Congress in Bournemouth
in September 1988 was met with applause and a standing ovation, accompanied by the
serenading of Frere Jacques bestowed upon Delors (ibid.). The Conservative govern-
ment led by PM Thatcher, on the other hand, was flabbergasted by the vision of a social
Europe and refused to sign the EC charter of social rights adopted in 1989, the only EC
government to do so (Fella, 2020).

The introduction of a merger regime was among the most important components of
the Single Market Programme in the field of antitrust regulation. For a long time, there
was a distinct possibility that the Single Market would be completed without a merg-
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er regime in place, as the discrepancies between member states on the principle and
scope of the new law were abundant. Germany feared that the more lenient European
merger regime could undermine its own national framework, France saw the Europe-
an Commission’s proposal as too supranational and too market-friendly, and the UK
also had general reservations on the principle of merger regulation (Warlouzet, 2016).
However, the French government was determined to reach an agreement on merger
regulation before the end of December 1989 in order to end the French Presidency
of the Council with a symbolic victory. During the Strasbourg summit in December
1989, the Germans gave the green light to the establishment of a merger regime and
vesting the EC with merger control authority. In the same year the Council of Euro-
pean Communities introduced a regulation “on the control of concentrations between
undertakings” (Council Regulation No 4064/89). This regulation included the precise
definition of a merger and introduced a notification obligation to the Commission with
regard to all concentrations with a “Community dimension”, that is above a certain
revenue threshold.® Quite surprisingly for the French, the first merger banned by the
EC thanks to its newly gained powers targeted the Franco—Italian company ATR which
wanted to merge with the Canadian De Havilland (Warlouzet, 2016). The regulation
on Mergers and Acquisitions (M&As) was revised in 2004 (Council Regulation (EC)
No 139/2004).

Among the actors calling for the dismantling of trade barriers within the single
market were European multinational corporations. For instance, pharmaceutical giants
wanted to register medicines only in one European agency, instead of applying for
separate approvals of new drugs in each of the national medicine regulatory bodies.
Pressure from the pharmaceutical industry led to the establishment of the European
Medicines Agency (EMA) in 1995, which was vested with the power to grant authori-
sation of medical products. Since its establishment, the EMA has struggled to cope
with conflicting expectations and often contradictory demands from a wide range of
stakeholders, including pharmaceutical companies and member states; nonetheless,
the creation of the agency was widely seen as a milestone on the path towards a truly
functional internal market for medicines (Borras et al., 2007).

A further impetus to the ongoing liberalisation of business activity within the single
market was given by the landmark rulings of the European Court of Justice, which
then generated a political response from the European Commission. In particular, the
legal principles of primacy of EU law and direct effects, together with the system of
judicial review, introduced at EU level “the habit of obedience and the respect for the
rule of law”, which had been traditionally associated more with national obligations
(Rittberger, Schimmelfennig, 2006). In its groundbreaking judgement in Cassis de
Dijon, the ECJ introduced the principle of mutual recognition of national regulations
(Case 120/78). As a consequence of this ruling, member states are obliged to allow
any good lawfully produced and sold in one EU country to be sold in another. They
also must recognise each other’s regulations, if these regulations equally protect the

3 For the purposes of this Regulation, a concentration has a Community dimension where () the
aggregate worldwide turnover of all the undertakings concerned is more than ECU 5 000 million, and
(b) the aggregate Community-wide turnover of each of at least two of the undertakings concerned
is more than ECU 250 million, unless each of the undertakings concerned achieves more than two-
thirds of its aggregate Community-wide turnover within one and the same member state.
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public interest, such as health and safety protection. The Cassis de Dijon ruling acted
as a catalyst, which emboldened the Commission to capitalise on this decision in or-
der to foster a new approach to harmonisation (Alter, Meunier-Aitsahalia, 1994). The
abilities of the Commission to build on ECJ judgements or interest group pressure,
in order to push forward with the pro-integration agenda, further shaped its image as
a “political entrepreneur” (ibid.) and a “purposeful opportunist” (Cram, 1993), which
grasped every opportunity to prepare the ground for regulatory action and “push out-
ward the frontiers” of integration.

The effort to advance the single market, while securing greater rights and fairer
competition for both EU citizens and companies, driven by the political entrepreneur-
ship of the EC and judicial activism of the ECJ, was part of a much broader “permissive
consensus” which for a long time guided European integration. Major advancements
in the creation of common institutions were driven by the consent of major political
leaders who decided to push further with European integration, overriding the indiffer-
ence of the general public, which did not have time to bother with the intricacies and
nuances of the EU (Hooghe, Marks, 2009). This elite consensus on Europe, or what
a close Mitterrand adviser Hubert Védrine (1996) once called an “enlightened despo-
tism™ began to break down in the 1990s, most vividly with the French referendum on
the Maastricht treaty in 1992, which unveiled a striking geographical divide among the
people of France. However, in the EU, like in so many other bureaucratised organisa-
tions, subjected to different “lock-in”” mechanisms and path-dependencies, things tend
to change slowly. The EC and the ECJ continued to advance integration in spite of the
growing signs of discontent among the public in many member states. The question
which thus arises is whether it is possible for the EU’s global regulatory outreach to
continue in spite of the growing Euroscepticism and increasing popularity of anti-EU
political forces, in many European countries.

2. From Peer-learning to Parting Ways: Competition policy
in the European Union and in the United States

EU antitrust law has a much shorter history than the US one. While the very first
antitrust legislation in the US — the Sherman Antitrust Act of 1890 was enacted by the
US Congress at the dawn of the Progressive Era (Sherman Antitrust Act, Britannica),
Europeans had to wait till the mid-twentieth century for the first set of laws to prevent
excessive market power and economic concentration. Immediately after the Second
World War, the US authorities wanted to export their strong antitrust stance to the
European countries which were rebuilding their economies from the ashes of war and
creating legal frameworks to govern the markets. This effort was particularly visible
in Germany, where allied forces had the greatest impact on the economic regulations.

* Hubert Védrine (1996) wrote that “all the major decisions were made by small groups of lead-
ers and even men and women of influence. The Europe of the 1980s is the pure product of a modern
form of enlightened despotism” (Fr.: Mais toutes les décisions majeures ont été prises par de petits
groupes de dirigeants, voire d’hommes et de femmes d’influence. L’Europe des années 1980 est le
pur produit d’'une forme moderne de despotisme éclairé).
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Recognising the role of monopolies in the Nazi Party’s rise to power, in 1951 they split
German chemical and pharmaceutical giant, IG Farben into six constituent companies,
including: BASF, Bayer and Hoechst. However, the US’s bigger economic goal — to
create a political federation among European nations through the Organization for Eu-
ropean Economic Co-operation (OEEC), which was supposed to serve as an incubator
for a United States of Europe (Schmelzer, 2016) — largely failed, as European countries
were not ready to pool sovereignty immediately after the war. But even in the absence
of US guardianship, European leaders recognised the need to establish fair competition
among market participants on the common market, as they were increasingly aware
of the political dangers resulting from the concentrated power of private monopolies.

EU competition law is applied to address situations in which firms are able to ac-
quire or exercise power over the market, which could distort the ability of markets to
coordinate supply and demand (Odudu, 2015). It constitutes a crucial pillar of the EU’s
single market. As a result of the large-scale privatisation in key industries in the 1980s,
the biggest market shares were captured by the former state-owned companies, not
thanks to their cutting-edge products or superior service, but because of their former
role as state-sponsored national champions. The EU needed the tools provided by its
competition policy to dismember these monopolies and enable more competition.

The prevailing propensity to conceive of competition law as an instrument forg-
ing deeper economic integration is what sets the EU competition regime apart from
other nations’ legal frameworks (Bradford, 2020). It also sparks tensions in EU-US
relations, as this overriding goal of promoting ‘ever closer union’ is often seen by US
officials as being in tension with what the US authorities see as a primary aim of com-
petition policy, namely consumer welfare (Ohlhausen, 2016).

The need to instil a sense of openness, fairness and trust in the markets and in
society at large is among the crucial underpinnings of the EU competition policy
and enforcement (Laitenberger, 2017). The EU tends to look at dominant companies
with suspicion and subscribes to the view that more competitors mean more com-
petition, which is why it leverages its competition policy to ensure a level playing
field for small and medium-sized companies. On the normative level, this approach
makes the EU a certain kind of carrier of the values espoused by the first antitrust
movement in the US in the progressive era, personified, among others, by Justice
Louis Brandeis, who wanted to constrain market power and protect small businesses
(McCraw, 1984).

At the centre of the EU’s concerns are the detrimental results of a lack of regulatory
intervention, that is “under-enforcement” (Pike, Carovano, 2019), and “false nega-
tives”, that is anticompetitive practices that the EU might fail to detect and regulate
properly (Bradford, 2020). This concern is grounded in the political philosophy of the
EU, and competition authorities’ suspicion of the free markets’ ability to produce opti-
mal results. Director-General of the Directorate-General for Competition (DG COMP)
in 2015-2019, Johannes Laitenberger, expressed these concerns directly, arguing that
“avoiding ‘false negatives’ in competition control requires as much rigor, analysis and
— yes — humility as avoiding ‘false positives’ (2017). This scepticism regarding the
markets ability to deliver optimal results is rooted in the economic history of the old
continent, which has been long shaped by state-owned enterprises, often at the expense
of consumer welfare.
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Articles 101 and 102 of the Treaty on the Functioning of the European Union
(TFEU) are the main instruments for controlling excessive market power in the EU.
Article 101 can be used to “address problems of market power when those problems
are caused by an undertaking occupying a dominant position within the internal market
or a substantial part of it” (Odudu, 2015, p. 620). Article 101 prohibits all agreements
affecting trade between member states which may result in the prevention, restriction
or distortion of competition within the internal market (Consolidated Version of the
Treaty on the Functioning of the European Union, Official Journal of the European
Union, C326/47). Anticompetitive agreements, decisions or concerted practices in-
clude, among others, price fixing, production limiting or market sharing. Article 102
applies specifically to a situation “when an undertaking lacking the ability to obtain or
exercise market power unilaterally coordinates its conduct with one or more other un-
dertakings so as to enable market power to be obtained or exercised” (ibid., p. 628). In
the words of the high official in the US Federal Trade Commission, Maureen K. Ohl-
hausen (2016, p. 9) “a perhaps-unspoken goal of Article 102 enforcement is to rid
markets of unfair conduct by powerful undertakings”.

Table 1. Most important categories in the EU and US competition laws

EU Us
Anticompetitive agreements v v
Monopolisation v v
Control of Mergers v v
Illegal state aid v X

Source: Author’s own work.

The issue of harmonisation between the competition laws of Europe and America
is often considered to be at the heart of global antitrust policies (ibid.). While there are
important similarities between EU and US legal frameworks with regard to their main
goals and crucial categories, many differences persist and shape distinct enforcement
practices. As Maureen K. Ohlhausen from the US Federal Trade Commission argued,
the US and EU agree on what the approach should be regarding the most obvious vi-
olations of antitrust rules, like naked, horizontal cartels, or monopolies, but they often
“part company in answering difficult questions at the margin”, still debating the very
goal of antitrust policies (ibid.).

While the EU is primarily concerned with the detrimental results of a lack of regu-
latory intervention (“under-enforcement” and false negatives), the US is more fearful
of the harmful effects of excessive and inefficient regulatory intervention (“over-en-
forcement” and “false positives”, that is perfectly competitive practices that competi-
tion authorities might falsely restrict). Both the US and EU recognise most common
forms of anticompetitive behaviour as endangering the level playing field between
market participants and structure their laws accordingly, although the EU goes a step
further and regulates also an “illegal state aid”. The regulation of state aid is the most
important difference between the antitrust doctrines in the EU and the US. The very
concept of “state aid” is unique to the EU legal framework and has no equivalent in
US regulations (Ohlhausen, 2016). Rooted in the uniquely European experience of
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many years of aggressive state interventions in key sectors, in particular coal and steel,
EU competition law has as one of its core purposes the reduction of illegal state aid
(Philippon, 2019).

The enforcement of the rules concerning illegal state aid is very strict. The regula-
tions on illegal state aid used to be applied to a state’s financial subsidies of traditional
manufacturing companies, like the state aid provided by the government of Poland to
two shipyards, Gdynia and Szczecin, which were at the heart of the Solidarity move-
ment and the revolt against communism in the 1980s (EC Press Release 1P/08/1642).
More recently, the interpretation of what constitutes illegal state aid has been broad-
ened. The highly relevant clash between the EC and Apple over alleged unpaid taxes
to the Irish government revolves around the issue of illegal state aid. In 2016 the EC
ordered Apple to pay EUR 13bn to the Irish government for underpayment of tax on
profits in the EU between 2003 and 2014 (Carroll, 2020). While both Apple and the
Irish government rejected the EC’s accusations, arguing that no state aid had been
paid, the EC claims that the generous tax subsidies provided to the US tech giant by the
government of Ireland do in fact constitute a form of “illegal state aid”.

The ECJ ruled that the Commission was wrong to declare that Apple (that is Ap-
ple Sales International and Apple Operations Europe) had been granted a selective
economic advantage and, by extension, state aid; and that it did not have to pay EUR
13 billion (GBP 11.9 billion) in alleged taxes back to the Irish government. The EC is
appealing against the court ruling. The case between Apple and the EC is highly con-
tentious, since the EU has no say in matters of member states’ tax policies. In this case,
however, the EC interpreted the tax advantage granted to Apple as a violation of the
EU’s state aid rules. Limiting arbitrary state aid is of primary importance for the EU,
which concluded long ago that particular regions cannot provide generous subsidies in
order to attract foreign investors, creating incentives for these companies to search for
the highest bidders and set one member state into direct competition against another.

The EU also exhibits a much tougher stance towards vertical mergers than the US.
Historically, both in the US and Europe, antitrust law and enforcement focussed on
horizontal mergers, which took place within the same industry. Vertical mergers, like
one between an internet company and online video platform, were not perceived as
threats to market competition. This has started to change recently. The EC took the
stance that vertical mergers may have “horizontal effect”, thereby also reducing com-
petition, and actively sought to prevent vertical mergers in the energy sector, including
those between electricity generation and transmission companies, as well as unbun-
dling the transmission grid from other stages of the electricity supply chain. With Di-
rective 2009/72/EC, the EC wanted to foster competition between different companies
in the upstream stage of electricity generation (Gugler et al., 2017).

In general, there is much more uniformity in the rules governing economic ex-
change in the EU than in the US. In the US, there is no uniform federal standard for
many goods, therefore states often adopt them from international standard setting bod-
ies, creating a varying patchwork (Matthijs et al., 2019). There is also no American
counterpart to the European principle of “mutual recognition”, that would oblige a cer-
tain state to accept a good which was tailored for a different US jurisdiction (ibid.).

A good example of the much stricter unification of regulations in the EU than in the
US is the postal service. Considering postal services vitally important to the “econom-
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ic prosperity, social well-being and cohesion of the EU”, the EC obliged member states
to open up their markets for postal services to competitors from other states and re-
duce to nearly zero any reserved domains (The Postal Directives 97/67/EC; Hoffmann,
2011). The United States Postal Service, on the other hand, continuously preserves
important monopoly powers, upheld by the US Supreme Court. In 2004 case Postal
Service v. Flamingo Industries (USA) Ltd., the US Supreme Court ruled that “[t]he
Postal Service is not subject to antitrust liability. In both form and function, it is not
a separate antitrust person from the United States but is part of the Government, and so
is not controlled by the antitrust laws” (Postal Service v. Flamingo Industries). As one
of the privileges of its monopoly status, the USPS has exclusive access to letter boxes
marked “U.S. Mail” and personal letterboxes. Its main competitors, FedEx and United
Parcel Service (UPS) compete with the USPS in the field of package delivery services
but are not allowed to access letter boxes bearing the mark “U.S. Mail”.

A similar difference applies to the exchange of services. While the EU in general
allows for a temporary provision of service and requires recognition of qualifications
earned in different member states, in the US, many service providers must possess
a state-specific license and pass extensive exams. For instance, the state of Ohio allows
Pennsylvanian hairdressers to offer their services in Ohio only if they take the full
course of Ohio training, which is not very different to the Pennsylvanian one (Hoff-
mann, 2011). As Leif Hoffmann observed, “the EU appears to have created a single
market that in many significant and economically important areas is more complete,
and more liberal than in the US” (ibid., p. 6).

This relatively high degree of regulatory convergence between EU member states
is the primary reason for the success of EU competition policy in recent years. De-
spite much talk about the need for differentiated integration, in the EU, the room for
autonomous regulation and economic discretion of member states is conditioned upon
it not impeding competition and trade within the single market. If a new regulation in
a member state has the potential to limit the free movement of people, goods, services
or capital, it is then prohibited. As a result, the actual policy space for unilateral leg-
islative action in the domain of a single market is quite narrow. In fact, EU member
states have often less national autonomy in economic policy than American states. The
second factor which might explain the EU’s effective protection of market competi-
tion has to do with the EU institutions being more independent in their conduct than
their American counterparts (Philippon, 2019). This has long been evident in the key
areas of economic policy, in particular monetary policy. The European Central Bank is
arguably the most politically independent central bank in the world, while the Federal
Reserve is subject to strong oversight from Congress, as well as political pressure both
from Republicans and Democrats (Binder, Spindel, 2019; Grauwe, 2016). Much the
same is true also in other fields, in particular competition policy. DG Comp® has more
independence than its American counterpart, the Federal Trade Commission. What is
more, the European Commission does not have to bring a case to court in order to ban
a merger or impose remedies. This makes it more independent than the US Department
of Justice which needs to pursue litigation before a federal court.

3 The three areas which define DG Comp’s scope of interest are: antitrust policies (anticompeti-
tive agreements and monopolisation), mergers and illegal state aid.
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EU enforcement practice, which is based on public authority instead of private
litigants, makes EU competition law attractive to many developing countries, which
tend to model their domestic legal frameworks and enforcement rules on the EU one.
Far from being unique to the US or EU legal regimes, competition law constitutes
one of the most popular forms of economic regulation in the world, with around 130
jurisdictions adopting a domestic competition law (Bradford et al., 2019), a great
majority of which closely resembles EU regulations in this sphere (Bradford et al.,
2019a).

The single most important point of contention between the EU and the US regards
the high-profile issue of market dominance in the new economy, in particular inter-
national taxation of US tech giants. Many discussions regarding the single market
concentrate around the need for a major reform of corporate taxation at the EU level.
Estimates show that close to 40% of multinational profits are shifted to tax havens
globally, with the European Union countries being the biggest losers in this large-scale
tax optimisation (Terslev et al., 2018). According to one reform scenario, in which
all countries adopt the same effective corporate tax rate, keeping global profits and
investment constant, corporate profits, and hence the taxes from them, would increase
most in high-tax EU countries, by about 15% (ibid.). In the largest European high-tax
countries, like France and Germany, corporate tax revenues would be 21 and 28%
greater, respectively (ibid.).

Among the biggest companies using tax havens, as well as other tax avoidance
strategies, are high-tech and internet giants like Google, Apple and Facebook (ibid.).
For many of these companies, the EU market is more important than the US one. For
example, Facebook has more daily active users in the EU (294 million) than in the
US and Canada combined (190 million).® In most EU member countries, Google con-
trols more than 90% of the total search market. In countries like Belgium, Germany,
and Finland, Google’s control is practically unrivalled, claiming more than 97% of
all search engine use (Meyer, 2015). In contrast, Google’s market share in its home
country, the United States, is estimated to be between 67 and 75% of the search market.
Recognising the importance of the European market for many US high-tech compa-
nies, French President Macron argued for change in the rules regarding taxation of
internet giants.

As long as countries recognise any corporation registered anywhere for the sole
purpose of engaging in tax arbitrage, even if it has no employees and no operation
there, choosing favourable corporate laws is key for tax-sheltering schemes to work
(Pistor, 2019). Many debates in the EU currently revolve around how to address this
problem and collect taxes from multinational companies based on the value they cre-
ate in the countries in which they operate, using different measures of value creation,
such as productive capital, employment, and sales. This new formula would replace
the current system in which multinational companies pay most of their taxes in coun-
tries where a company’s various legal entities are notionally resident, benefitting from
these countries’ low corporate taxes. The President of the ECB Christine Lagarde, in
her former role as a managing director of the International Monetary Fund, expressed
some support for this EU effort, admitting that a “fundamental rethink on international

¢ Data for Q4 2019, Facebook Q4 2019 Results, investor.fb.com.



The European Union as a global market-shaping power. The historical evolution... 39

taxation” is needed, of which one of the prime causes is “the rise of highly profitable
technology-driven, digital-heavy business models” (Lagarde, 2019).

New threats to fair competition and the level playing field are on the rise. Anticom-
petitive behaviour, rather than being limited to the traditional forms, like price fixing
or dividing territories, more and more often takes a much more innovative form, like
predatory pricing or perfect price discrimination, made possible by technological ad-
vances, online surveillance, Big Data and Artificial Intelligence. In the tech industry,
dominant players, rather than overcoming competition by offering a better product
or service, are acquiring young start-ups which they see as a potential threat to their
core business. The examples are ubiquitous: Amazon bought online shoe and clothing
retailer, Zappos; Facebook bought messaging app, WhatsApp; Google bought vid-
eo-sharing platform, YouTube. While new challenges arise, the more traditional ones
have not ebbed. In 2015, The Wall Street Journal informed that “a growing number of
industries in the U.S. are dominated by a shrinking number of companies” (Francis,
Knutson. 2015).

Influential though they are, the dominant US ways of thinking about antitrust
policies, that is the economic school of law and consumer welfare framework, have
a limited influence on global antitrust laws, and seem ill-equipped to address the new
challenges of increasing market power and limited competition. Among the new tech
giants, Amazon provides the best example of a company which has built its dominant
position by aggressive growth strategies at the expense of short-term profits and ver-
tical integration of many related lines of business. Surprisingly, Amazon is still not
considered as posing a threat to free competition, since consumer welfare frameworks
in antitrust policies fail to recognise these new risks, such as predatory pricing and
vertical mergers (Khan, 2017). It seems that the EU, with its stringent competition
regime is better suited to target the new challenges than the US, with its adherence to
the consumer welfare framework.

Among the most influential leaders of the antitrust movement was American law-
yer and associate justice of the US Supreme Court, Louis Brandeis. He criticised the
growing concentration in the US at the turn of nineteenth and twentieth century and
called for the greater protection of small business. Addressing the US Congress in
1911, Brandeis stressed the political aspects of antitrust law: “I think we are in a posi-
tion, after the experience of the last 20 years, to state two things: In the first place, that
a corporation may well be too large to be the most efficient instrument of production
and of distribution, and, in the second place, whether it has exceeded the point of great-
est economic efficiency or not, it may be too large to be tolerated among the people
who desire to be free” (Statement of Brandeis, Hearings Before the Senate Commit-
tee...). After more than a century, it seems like Brandeis’s warning has found a more
receptive audience on the old continent, than in its homeland.

3. Future of the EU single market and competition regime
The most important economic argument for the creation of the single market was

born in times when free trade was the be-all and end-all of economic policy. Not so
long ago, most economists had agreed that free movement of goods and services is
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beneficial to all parties involved (Banerjee, Duflo, 2019). As the English stockbroker
and one of the founding fathers of economics David Ricardo famously explained with
an example of England’s cloth and Portugal’s wine, since trade allows two countries
to specialize in what they are relatively best in doing, the mutual exchange of goods
makes both of them better off. Putting this theory into practice, EU’s single market was
supposed to enable better allocation of resources, letting them to move from places
where there was an overabundance of them, to areas where they were scarce, and so
could be valued higher. As one study predicted, the completion of the single market
by the introduction of the euro — that is ‘one market with one money’, as the EC put
it — could even triple the trade among member states (Rose, 2000). This view of free
trade was widely thought to be substantiated by the relatively minor distributional
effects of free trade agreements in the post-war period.

What was overlooked, however, was that this benign view of trade was ostensibly
proved true in the period when countries engaged in trade were fairly similar to each
other. As the first GATT agreement took effect in 1948, the volume of world trade in-
creased substantially, but the dominant trade pattern was similar to the one before Sec-
ond World War, with goods and foreign investments flowing mainly between the most
affluent countries in Western Europe and North America, and Japan (Levinson, 2020).
The GATT provision, that members can reach more favourable trade agreements with
one another only if such an agreement covered ‘substantially all’ of the trade or if two-
thirds of GATT members approved of it, opened the way to the closer economic integra-
tion in the EU and the single market (ibid.). However, also in the European Community
trade was initially dominated by the most affluent countries. Even the accession of poorer
member states from Europe’s South, like Greece, Spain and Portugal, did not raise con-
cerns that the free competition enabled by the single market might undermine the wel-
fare systems and socio-economic stability. Discussions which took place before the EU
eastern enlargement actually featured the opposite worry, mainly that the poorer catch-up
economies from CEE risk more by joining the common market, because the incoming
capital and inflow of FDIs may not be able to offset the brain-drain and outward migra-
tion, facilitated by the opening of borders (Adamski, 2018).

The above-described rosy picture of trade, without the necessary distinctions and
caveats, is now long dead (Rodrik, 2018). Liberalization, deregulation and “integra-
tion through law”, contributed to the weakening of socio-economic pillar of member
states’” welfare systems, in particular in the most affluent continental and Scandinavian
social market economies, being a grist for the mill of those claiming that the EU has
become ‘too neoliberal” (Scharpf, 2009). The EU’s recent turn towards more protec-
tionist stance should be seen also as a response towards the growing concern on the
part of the general public and much of the electorate about the neglected social pillar of
the union. Covid-19 pandemic has only strengthened the trend towards greater state’s
involvement in the economy, leading to the greatest expansion of the welfare state in
living memory (7he future of the welfare..., 2021). It not only made many people more
supportive of welfare policies, like unemployment benefits, furlough schemes or even
universal basic income, but also amplified voices calling for a new social contract for
the post-covid era (see: Shafik, 2021).

This ‘return of the state’ in the EU predated the outbreak of the pandemic. For
instance, French President Emmanuel Macron’s idea of “a Europe that protects” (Une
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Europe qui protége) comprises liberal labour market reforms in France and social dem-
ocratic rules at the EU level, like “equal pay for equal work™ in the case of posted
workers (Le programme d’Emmanuel Macron pour [’Europe, 2019; Drozdiak, 2020).
Macron’s campaign for tighter rules on posted workers was supported by, among oth-
ers, the President of the European Commission, Jean-Claude Juncker (2015), who in
his 2015 State of the Union speech stated that the key principle behind labour mobility
should be that “we ensure the same pay for the same job at the same place”. Eventu-
ally, the EU tightened rules on posted workers, by imposing a 12-month limit (with
a possible extension to 18 months) for migrant working on a lower salary, without
abiding by all local labour laws.

Building more protectionist EU and fostering social pillar of the union is seen is by
many poorer member states as violating the interests of “catching-up” economies from
Central and Eastern Europe. Macron’s efforts are to some extent the continuation of an
established French tradition to push for European solutions in order to solve France’s
domestic problems (Mody, 2018) and not by an accident dovetail with French determi-
nation to protect their workforce from the competition of ‘Polish plumbers’. The new
law on posted workers was passed in spite of the opposition of Poland and Hungary,
which criticised it as an attack on the principles of the single market (Kha,n 2017).
Still, Macron’s rhetoric is emblematic of a wider belief espoused by many European
leaders, which posits that further ‘pure’ liberalisation in such a heterogeneous environ-
ment as that of the EU is very likely to generate chaos, instead of greater economic
freedom.

In his 2017 State of the Union Address Jean-Claude Juncker stressed one more time
the commitment of the EU to always provide a regulatory framework for the workings
of market forces, by saying that “we are not naive free traders”. He then proposed
a new EU framework for investment screening which would provide an additional
firewall to defend the EU’s strategic interests, in cases where a foreign, state-owned,
company might want to acquire a European harbour, a part of European energy infra-
structure or a defence technology firm.” At the same time, many countries introduced
similar investment screening procedures at the national level with regard to incoming
investments by the non-EU companies in sensitive industries. After the controversial
Chinese takeover of Bavarian robotics firm Kuka in 2016, the German government
tightened the rules to protect domestic firms in key sectors, like artificial intelligence,
robotics, semi-conductors, biotechnology and quantum technology, from unwanted
takeovers. Under the law, the government can screen and block any purchases of 10%
or more of a German business.

The exit of the United Kingdom, arguably the most liberal market economy in
the whole Union, and a long-standing supporter of market liberalisation, has dealt
a further blow to the EU’s pro-market pillar. The UK was the single most important
founding father of the EU single market. The most consequential deepening of the Eu-
ropean integration since the 1950s happened on Margaret Thatcher’s watch, and upon

7 Juncker’s words were widely seen as a reaction to the expansionary investment strategy of
China and recent Chinese investment in Europe. Chinese state-owned shipping company COSCO
bought a majority 51% stake in the port of Piracus in Greece, with the intention of making it the
biggest commercial harbour in Europe, and a hub to facilitate the growing trade between Asia and
Europe.
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her approval. Thatcher and her government were also strongly in favour of qualified
majority voting in most policy areas, in order to create a more competitive and freer
market across Europe (O’Rourke, 2018). After the establishment of the single market
and euro area, the British continued to support other liberalising measures, like lower
taxes in the art market, or Capital Markets Union (Barnard, 2017; Lever, 2017). Even
a year before the Brexit vote, Conservative Party in its 2015 manifesto presented itself
as saying ‘no’ to the euro, ‘ever closer union’, ‘constant flow of power to Brussels’,
and ‘unnecessary interference’, but still saying ‘yes’ to single market and ‘turbocharg-
ing free trade’ (Conservative Party, 2015). With the UK out of the EU, this liberal
and pro-market stance of British will no longer counterbalance the regulation-friendly,
statist approach of France and the southern countries (Sinn, 2017).

French and German politicians have already called on to fundamentally rethink
EU antitrust doctrines to better meet the new geopolitical challenges, accelerat-
ed by the Covid-19 pandemic. Both France and Germany strongly supported the
planned merger between Siemens and Alstom. Macron in particular championed
the proposal, arguing that Europe needed to create more industrial titans, like the
French aerospace company Airbus, to compete with Chinese and American compa-
nies (Drozdiak, 2020). When EU competition enforcers vetoed the merger, on the
grounds that it would stifle competition within Europe’s rail industry, French finance
minister Bruno Le Maire responded by arguing that applying “obsolete” compe-
tition rules would give Chinese rivals the upper-hand and disadvantage European
companies on global markets (Barker, Keohane, 2019). After the Siemens/Alstom
ruling, German economy minister Peter Altmaier said Berlin and Paris were working
on a proposal to change European competition rules to facilitate large cross-border
mergers (Chee, Revill, 2019). Bruno Le Maire made sure that both countries would
continue their industrial cooperation, including the joint investment in the produc-
tion of electric batteries, or the new digital infrastructure project GAIA-X (Europa
ist haarscharf..., 2020; GAIA-X, 2020).

In February 2020, the economy ministers of France, Germany, Italy and Poland
sent a letter to the new Commissioner for Competition Margrethe Vestager, calling on
the EC to adapt the ‘ever-changing field of competition policy’ to meet new challenges
of the Digital Age®. They asked the EC to revise its guidelines of merger control and
propose new guidelines on the creation of European joint ventures, to strengthen their
clout on foreign markets. Many business leaders also argued that the EU has to reform
its industrial policy to help its companies compete with leading nations like China or
the United States. Germany’s employers’ federation, Bundesverband der Deutschen
Industrie (BDI), in its policy paper, called on the EU to design an ambitious industrial
policy for Europe, to let European companies compete successfully with China on
a level playing field in the future (Mair et al., 2019).

The European Commission, which traditionally has advocated greater freedom
in the single market and often sided with smaller member states which opposed
protectionist measures advocated by the biggest countries, now has to respond to
the above-described yearning for more economic protection. Ursula von der Leyen

$ Letter from the ministers of France, Germany, Poland and Italy to the competition commis-
sioner Margrethe Vestager regarding the competition policy. Available at: https://www.politico.eu/
wp-content/uploads/2020/02/Letter-to- Vestager.pdf.
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has famously pledged to lead a ‘geopolitical Commission’, trying to reinforce the
EU’s role as a relevant international actor, responsive to the challenges of digital
age and great-power competition. The EC’s support for tightening the rules regard-
ing posted workers from poorer countries was a harbinger of the new role of the EC,
which, especially as a result of Brexit, seems more inclined towards the protection
of the economic interests of the member states. In 2021, the EC gave a green light
to France to use its new investment screening powers to guard French retail giant
Carrefour from takeover by a Canadian operator, Alimentation Couche-Tard (Leali,
2021); a move symbolic of a new kind of competition policy, designed to meet the
realities of the accelerating technological race and increasing geopolitical competi-
tion. In 2021 the EC published its ‘2030 Digital Compass’, in order to address the
vulnerabilities of European digital space, exposed by the pandemic, and establish
a sustainable digital infrastructure regarding connectivity, microelectronics and the
ability to process vast data (Communication from the Commission to the European
Parliament..., 2021).

To use van Middelaar’s influential metaphor (2019), the European Commission,
well-versed in the traditional EU ‘politics of rules’, has been taking a crash course on
how to operate in the new ‘politics of events’, which forces it to be more flexible in
accommodating the demands of the member states. Quite unexpectedly, the outbreak
of'the Covid-19 pandemic has largely silenced the calls of the ‘Frugal Four’ — a fiscally
conservative coalition of Austria, Denmark, Sweden and the Netherlands — to reduce
the EU budget and accelerated the push to establish Green Deal, which before the
outbreak of the pandemic was still a rather vague idea. The decision about the debt
mutualization forced EC to become a de facto EU bank and learn how to manage the
joint debt take-up. The issue of National Recovery and Resilience Plans, prepared by
member states to stimulate and rebuild the economy after the pandemic, has ignited
another power battle between the European Council, which following the Netherlands’
proposal will vote on the member states’ recovery plans, and the European Parliament
which successfully demanded the participation of the local governments and SMEs,
allowing them to voice their opinions on the plans.

As the historian Tony Judt pointed out, even in the EU’s single market — the
jewel in the crown of European integration — the clock sometimes runs backwards.
In 2004, after nearly 20 years of Brussels-driven efforts to get rid of state aid for
home-grown giants and create a level playing field in intra-European economic com-
petition, France and Germany took everyone by surprise with the reintroduction of
protectionist policies to protect their local companies, to the outrage of the EU’s
single market commissioner from Denmark, Frits Bolkestein (Judt, 2006). Much
more recently, a quite similar set of concerns among the EU officials was sparked by
the recurring calls to fundamentally rethink EU antitrust doctrine to better meet the
new geopolitical challenges in the digital age. At the same time EU competition au-
thorities have been under growing pressure to make competition policy ‘greener’ in
order to contribute to the goal of environmental sustainability (Monti, 2020). If EU’s
single market and competition law change in order to respond to these pressures, the
EU’s economic clout might also take a different form, as member states would care
more about promoting European champions and less about consumer welfare and
free competition.
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